High court rulings -
states rights—
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last the power of taxation will
. . . e connected.®. -

*The powers reserved to the
several states will extend to all

tilted toward the states. But that
iz nat the case today &= the Sen-
afe examimés the nomination of
Raobert H. Bork, an avowed fed-
eralist, to the Supreme Courl,
. What happened?
3 [ |

The * intent® of the
founding fathers — as Attorney
General Edwin Meess frequent-
lw and correctly points oul —
was to make the states supreme
in virtually all matters concern-
ing the lives and welfare of
Americans, regardless of incon-
gistencies in laws and practices
between states,

“The genius of the framers,”
cabd Assistant Attorney General
Williarn Bradfiord Reynolds, *is
that they saw the national gov-
ernment as one which could ex-
ist only with limited powers
The inclination was not to give
up very miuch authority.

“They came from a system of
government that was oppressive
and virtually ali-powerful. They

. moved away frofm an overoesr-
ing and all-powerful national
government.”

For this reason, the Constitu-
tion forbade religious discrimi-
nation — though virtually all
the sisites maintained state-sup-
ported relighons and discriminat-
ed against all others.

The indtial Bill of Rights was
drafted sz the price of ratifica-

tior. Bul Stanford Law School

the most dramatic
example. The equal protection
clause precludes discrimina-

tiom,”. . .

talke precedent over states rights
only il Supreme Court justices,
the arbiters of the Constitution,
adopt an “inclusion clause™ that
brings state laws under the fied-
eral umbrella. Such a notion, he
argues, is contrary to the inten-
tion of the founders.

Tt is the inclusion rule, for ex-
ample, that provides the judicial
rationale for modern rulings on
women's rights; reapportlon-
ment on the basis of one man,
one vote, federal permission
abortions; the Miranda rule and
attendant protections for people
accused of crimes, and the en-
tire federal regulatory system
over everything from occupa-
tional safety and minimum wag-
2% to nuclear power.

“In 1835," sald Kaplan, “depu-
tv sheriffs in Mississippi hung
up & voung black man and beat
him with steel studded belts un-
til he confessed to raping a
white woman .... The bissks-
sippl Supreme Court still said
the confession could be used
against him.

“The 1.5, Supreme Court ap-
plied federal protections to
overturn the conviction and free
him because it was a vielaton
of due process.”

The Mew Deal of President
Franklin Roosevelt marked the
beginning of the modern era of
judicial review,

It began with & reinterpreta- |

roads hauling this coal could be
g0 regulated, howewver, since
their operations fit this constitu-

through hizs “court packing”
plan permitiing him to appoint
six new judges.

The court got the hint, and
radically aitered its views of the
Constitution, approving in 1938
— on & 5-4 vote — the validity
of the National Labor Relations
Act. By ruling that virtually all
commerce affected the nation,
the Supreme Court sharply
changed the balance of power
between the federal government
and the states. And the “switch
in trme that saved nine”, per-
suaded Roosevelt to 'drop his

At that point, it was clear that

political realities would deter-
mine judicial interpretation of
the constitutional relevancy of
congressional and state acts.
There was no hue and cry
against this shift, since the De-
pression had brought the nation
to its knees and virtually every-
one was looking to Washington
for relief. The relief often came
with eonditions, which effective-
I¥ gave the federal government
contral over state and local ex-
itures,

“To liberals, this was a matler
of accepting federal responsibili-
ty for the consequences of fied-
eral largesse. To traditionalists,
it was anathema to the ideals of
the Constitution as envisioned
by the delegates and their 16th
ecentury morality.

In the throes of the Great De-

- pression, political reality dictat:

ed that the court stretch consti-
tutional meanings to permit the
federal government to appropri-
ate whabever power was neces-
gary 1o (mprove the ot of the
nation in wvirtually all areas.
President in nominat-
ing Judge Bork for the Supreme
Court, is using the same polili-
cal prerogative to create a court
that.will halt 50 years of federal

of the American way
of life and return it to the vaga-
ries of local polities, passions
+Roger With I5 8 Hem-
Eaﬁhe Times Herald's edito-
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