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It did not ease the fears of a
dominant national government
Fhe fight over states rights
wotild affect all ensuing actions,
dictste the need for a bill of
rights, usher in & civil war and
form_ the basis of the current
s8¢ ‘between advocates of judi-
cl liberalism and strict con-
struction.
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If there was one item on
which virtually all delegates to
tHE Constitutional Convention

it was that the states
\'?Em gtill SUpreme. TI“.E.. -u']ay
had given up some power to the
féleral government. But not
mitich, in their minds, even
tough in international law, the
body that negotiates treaties and
rmakes decisions on war and
pace is considered the central
authority,

1In that regard, the Continen-
L.aj' Congress already was a cen-
tal government. For 200 years,
it fact, some have argued that
the states ceded dominance to
the federal povernment the mo-
ment they let the Continental

" wanted .to_secede. Vermoriters

had their own constitution dur-
ing the Hevolutionary War, but
it wasn't recognized as indepen-
dent and did not have delegates
at the convention. Now that the

external threat was over, they

The West was a vast unknown
to which virtually all the colo-
mies kaid some cladm. The bor-
der disputes were becoming in-
creasingly acrimonious. The
delegates in Philadelphia during
the summer of 1787, said Grey,
knew that a central povernmant
was needed if for no other rea-
gon than to Fgure owut their
boundaries.

But what kind of govern-
ment? In the world of 1787
America was the only nation
without a strong central gowern-
ment — most had monarchs
with absolute authority, The
delegates wanted no part of
such a system. Yet, they also
wanied an end to the small-
scale bickering among the fledg-
ling American nation-states.

*The individuals who drafted

y wir-
tually all of the states adopted
their own constitutions in a peri-
od of republic building. “These
were representative govern-

Independence, said H

ments whers soverelgnty ems-
nated from the bottom of the
, rather than the top.

*“Many were excessive in the
power they gave to the new leg-
islatures, and there was little
power given to governors and
little given to the judiciary.” .

Those models, then, provided
ihe seeds of the struggle be-
twween the states, which had the
wealth, the population and the
power, and the federal govern-
ment, which had only what it
could squeeze from its subordi-
natée parts.

“The Constitution,” said Stan-
ford Law School professor Don
Kaplan, *contains different
kinds of provisions. Some are
specific, such as those requiring
indictments or trials by jury.
Others are vague, like those re-
quiring due process of law. The
people who put them into the
Constitution understood the
courts would have to make up

their definitions as they went
| along™ v o b L e e

ter without courts to expound
:nnfl define their true meaning

But the courts operated on
custom, and the customs of 1787
dictated that the states were the
repository of strength. The pre-
vailing theory, said University
of Texas at Arlington law school
professor Stanford Lewinson,
“held that the national govern-
ment - had only the powers it
was assigned, as opposed Lo the
stale ants.”

Virtually all the states in 1787
had their own bills of rights,
gaid Levinson. But Alexander
Hamilton argued that the feder-
gl constitution not only didn't
need one, “it would be danger-
pus to include ms it suggested
the government could do every-
thing except what it was prohib-
ited from doing.”

The key to the struggle for su-
premacy betwieen the states and
the federal gowernment would
be the Supreme Courl, whose
changing ideclogy would, in
time, revise the vision of the
founding fathers

Saturday: The LLS. Supreme
Court's role in redefining states
rights.
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